JIETCKOM MCUXOIIOTHH, T. €. yMEHHUH TaKUM 00pa3oM ONpelenTh CBOI0 COOCTBEHHYIO
JIMHUIO TTOBEJIEHUS, YTOORI IIPH CTPOrOM BBINOJHEHUH 3aKOHA 00€CTIeUnTh YCIEeITHOoe
BBIIIOJIHEHHE ITIOCTABIICHHOM 3a1auH.

OmHako B HacToslIee BpeMs AToH mpobieMe yaenseTcs Mano BHEMaHuA. J[is
pelneHns JaHHOTO BOIIpoca HEOOXOAMMO BBECTH B IMOJATOTOBKY ClemoBareiieii ocHO-
BBl JETCKO#M, MOAPOCTKOBOM H IOHOINECKOW Iemaroruku M mcuxoiiorad. OcobeHHO
BXHO 3TO OyAeT Il TeX cledoBaTelieif, KOTOphle YacTO BCTPEUAIOTCS C paccieno-
BaHUEM IPECTYIUICHUH, COBEPILICHHBIX HECOBEPIICHHOJIETHUMMU.

V]JIK 343.973
II. B. Munenko, A. 10. Ilaenenko

OCOBEHHOCTHU IPUMEHEHUASA
JTOBPOBOJILHOH BBIJIAUA HAPKOTHYECKHUX CPEJCTB
N IICUXOTPOIIHBIX BEIHIIECTB KAK OCHOBAHUA
OCBOBOXJIEHUS OT YI'OJIOBHOM OTBETCTBEHHOCTH

Hau6onee 3¢¢eKTUBHEIM C TOYKM 3pEHHS MEPCHEKTUB paccielOBaHUS yTro-
JIOBHBIX J€Jl, BO30OYXIEHHBIX II0 (akTaM HE3aKOHHOrO0 000poTa HApKOTHYECKHX
CPEHCTB, SABIAETCA 3a/iepKaHue MOAO03PEBAEMOro IIPH COBEPINEHWH UM HE3aKOHHBIX
JNEeHCTBUH ¢ HAPKOTHKAMH, KOTOPOE MPEACTaBIAET co00# OImepaTHBHO-TAaKTHIECKYIO
omepanuio (KOMOMHAIMIO), 3aKIIFOYAIOIIyIOCS B (DU3MYECKOM 3axBare JUIA, MpU-
YaCTHOrO K He3aKOHHOMY 00opoty HapkoTukoB (manee — HOH), u ocymectBieHue
IelcTBUM 10 OOHAPYKEHHIO M U3BATHUIO HAXOASAMIMXCA MPH HEM, YIUYAIONIUX ero
IIpEeIMETOB M BEIECTB. Takue AeWCTBHUS MOTYT OBITH IIPOBENIEHBl B COOTBETCTBHUH C
tpeboBanmsamu PenepamsHoro 3akoHa Poccriickoit Penepanun «O nmomuumy (po-
BeJICHUE JTMIHOT'0 JOCMOTpPa), ¥ B COOTBETCTBHH co cT. 183, 176, 182, 184 YromoBHO-
npoueccyansHoro kKojekca (mamee — YIIK) PO (mpoeemeHue BhIEMKH, OCMOTpa,
0OBICKa, TMYHOTO OOBICKA).

3agepxanue QUTrypaHTOB pa3pabOTKU U JIUI, MPOXOIAIINX MO YTOJIOBHEIM Jie-
nam, cBszanHsiM ¢ HOH B kadecTBe mojo3peBacMEIX, 00YCIOBIABAET TAKTUIECKUI
PHUCK, BBHJIy BOSMOXXHOT'O YHUYTOXEHUS MpeIMeTOB npectyiuienns. UMeHHo mo3To-
MY B IeJIIX HEUTpaIu3anun MoqoOHEIX TedCTBHIA 3aXBaT C MOJIMYHBEIM YI9aCTHHKA He-
3aKOHHOTO HApKooOOpPOTa B MOMEHT COBEpIUICHUsS UMHU IPOTHUBONpPABHBEIX IeHCTBUIA
OCYIIECTBIISETCS IPU COYETAaHWH ONEPaTUBHO-PO3BICKHBIX MEPONPUSTHN U Clel-
CTBEHHBIX JEUCTBHUIA.

B MOMEHT U3BATHS MPEAMETOB IPECTYIIEHUS COTPYIHUKHA IPaBOOXPAHUTENb-
HBIX OPraHoOB 3a4acTyl0 OKa3bIBAIOTCS B CHTyallMd, KOTAa 3aJep>KaHHBIN, MBITASCh
YATH OT OTBETCTBEHHOCTH, OOHApYy>KEHHBIE YJIMKH MPEICTAaBIAET, KaK JOOPOBOIBHO
BEIJJaHHBIE, HECMOTpPS HA TO, YTO ero AeiCTBUS He COOTBETCTBYIOT IMUCIIO3ULINHM II. 2
cT. 28 VIIK PO, B COOTBETCTBUH C KOTOPOii IIpeKpallleHne yroJIOBHOTO IIpeciaeqoBa-
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HUS JUIA 110 YTOJIOBHOMY JAENy O MPECTYINIEHWH ATOW KaTerOphHu MpH AeSTEILHOM
pacKasHUM JIMIa B COBEPIICHHOM MPECTYIUICHUHM OCYIIECTBIISIETCS CyIOM, a TaKke
CJIeIoBaTeNIEM C COIJIACHUS PyKOBOAMTEINS CIEACTBEHHOIO OpraHa WiM J103HaBaTelleM
C corjiacus MpoKypopa TOJIBKO B CIyyasix, CIIEIHAILHO MPEyCMOTPEHHBIX COOTBET-
cTBytomuMu ctatbsiMu OcoOeHHOI JacTd YToloBHOro Kojekca Poccmiickoit ®Pene-
panuu (ganee — YK).

Hepenxo B mpakTtuke paccienoBaHus yroioBHbIX nenl o HOH umcnons3yercs
TE3UC, YTO B Cllydae, eClH JIMI[O B OTBET HAa TpeOOBaHUE COTPYIHUKOB IIPaBOOXpaHU-
TeJNBHBIX OPraHOB TOOPOBOIBHO BBIIAJIO HAPKOTHYECKOE CPEACTBO, HaXOAuBIIeecs y
HEro B HE3aKOHHOM BJaJICHUH (PacloOpsDKEHUH ), TO YTOJIOBHOE MPECIIEIOBAHAE B OT-
HOLIEHWH ATOTO JIMIIA CIeNyeT MpeKpamaTh 10 OCHOBaHHIO, IPEAYCMOTPEHHOMY II. 2
4. 1 ct. 24 VIIK P® (oTcyTcTBHE B JeSHHH cocTaBa mpecTtymieHus). [Ipu sTom s
MPUHATHS TAKOTO PEIleHUus JOCTATOYHO OJHOTO BEIMEYKa3aHHOTO ycloBHsS (IoOpo-
BOJIbHOH BBIA4M) Jaxe 0e3 IMOocienyrolnero akTUBHOTO CIIOCOOCTBOBAHMS CO CTOPO-
HEI 3TOT'O JIUIL[A PACKPBITHIO U MPECEUYCHUIO MIPECTYIIICHNUS.

OnHOBpEMEHHO CIEACTBEHHBIMU U HAA30pHBIMUA OpraHaMH OT UMEHH Trocyaap-
CTBa B aJipeC TAaKUX JHI] HaNpaBlseTcs] MUCBMEHHOE M3BHHEHWE 33 NMPUUMHEHHBIN
MOpaIIbHEIN Bped U pa3bsACHSAETCS MOPSIAOK B3bICKAHWS KOMIIEHCAIMM 33 €r0 MpUYH-
HeHHUe. B pe3ynbTaTe moilydaeTcs, 4TO JINI0, HE3aKOHHO NpHOOpeTInee U XpaHUBIIee
HapKOTHUKH, OCBOOOXKIAeTCS OT YrOJOBHOM OTBETCTBEHHOCTH 0€3 JOCTATOYHHIX OC-
HOBaHUH.

[IpenxcraBuseTcs, 9TO Takas MO3UIHSA OIIMO0YHA, U IPUMEHATH B TAKOM CIIydae
cienyer HopMy, chopMmymrpoBaHHyto B 4. 2 cT. 75 YK P® (ycraHoBUBIIYIO, 9TO OC-
HOBaHMEM OCBOOOXKIECHUS OT YT'OJOBHON OTBETCTBEHHOCTH MOXET OBITH TONBKO CIIe-
IAATBEHO MPEeLyCMOTPEHHOE COOTBETCTRYIOMIEH cTaTheit Ocobennoit uactu YK P®),
a YroJoBHOE €0 B OTHOIICHWH MOI03pEBAEMOr0 JHIA ClelyeT IpeKpamarb HcC-
KJIFOUUTEIBHO B CBSI3M C €r0 JAeATEIbHBIM pacKasHUEM, T. €. Ha OCHOBAaHUH 4. 2 CT. 28
VIIK P®. Hanmnuue B ero neicTBUAX 00CTOATENHCTB, YKa3aHHBIX B mpuMedanad Ne 1
K cT. 228 YK PO, He o3HayaeT OTCYTCTBHS COCTaBa MPECTYILICHHS, & 3HAYUT, BO3-
OyXXIeHHOE YTOJIOBHOE JEJI0 HE MOXET OBITh IpeKpalleHo, a B BO30yXIeHHH OTKa-
3aHO Ha OCHOBAaHWU II. 2 4. 1 cT. 24 VIIK P®.

B tekcte camoro nmpumedanus Ne 1 k cr. 228 VK P® nmoguepkHyTO, UTO «JIH-
1[0, COBEpIIUBINEe INPEAYyCMOTPEHHOE HACTOSIIeN CTaTbel NpecTyIUIeHHE... OCBO-
60X maeTca OT YTOJIOBHOM OTBETCTBEHHOCTH 3a JTAHHOE IPECTYILIEHHUE), MOCKOJIBKY
JAII0 HE3aKOHHO MPHUOOpENIo M HE3aKOHHO XPAHUIIO HAPKOTHKH, T. €. YXKE COBEPIIHAIIO
npecrymnieHue, npexycMotrpeHHoe cT. 228 YK PO, n numb 3aTeM B CHIy TeX WU
WHBIX MPUYUH BhIZATO UX. TakuMm o6pa3zoM, caMUM 3aKOHOJATeNIeM AEHCTBUS JIUIIA,
MpeAmecTBYOMNUe JOOPOBOJIBHOM BhIZade, MPU3HAHBI MPECTyIUICHUEM, a MpUMeda-
HHe Ne 1 k c1. 228 YK PO BrIpaxkaeT mooumpeHne ToCyJapCTBOM MO3UTUBHOTO MOCT-
MPECTYITHOTO MOBEACHUS, KOTOPOE HE MPEACTABISAET 3HAUYUTEIBHON O0OIIecTBEHHOM
OITACHOCTH B CBSI3H ¢ JOOPOBOIBHOCTHIO MPEKpaIeHNs IPECTYILIEHUS B cdepe He3a-
KOHHOT'O 000p0Ta HAPKOTHKOB.
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B npumedanuu Ne 1 k cr. 228 VK P® rooputcs, 4T0 JHMI0, COBEpIIUBIIEE
npecTyIuleHre, pexycMoTpeHHoe cT. 228 YK PO, 1o6poBoibHO caaBmee HApKOTH-
YecKUe CPeACTBA M aKTUBHO CIIOCOOCTBOBABIIEE PAaCKPHITHIO WM MPECEUYEeHUIO Ipe-
CTYIUICHHHA, CBSI3aHHBIX C HE3aKOHHBIM 0OOPOTOM 3THX CPEACTB, OCBOOOXKIAETCS OT
YTOJIOBHOW OTBETCTBEHHOCTH 3a JaHHOe IpecTymieHue. [Ipu 3Tom B ykaszaHHOM
pAUMEYaHHH OTOBOPEHHI JBa 0OSM3aTENBHBIX YCIOBHUS OCBOOOXIEHHWS JUIA OT yro-
JIOBHO! OTBETCTBEHHOCTHU 3a MpECTYILIeHUs, NoANajaromue no AeiicTBue Kak 4. 1,
Tak ¥ 4. 2 cT. 228 YK P® — nobGpoBonbHas ciaya HAPKOTHIECKOTO CPelCTBA U aK-
TUBHOE CIIOCOOCTBOBaHME PACKPBHITHIO WK IIPeCeYeHNIO IPEeCTyILUIEHUH, CBA3aHHbIX
C HE3aKOHHBIM 00OpOTOM YKa3aHHBIX CPEICTB, U300JMUYCHUIO JIMI, UX COBEPIIHB-
muX, 00HAPYKEHUIO UMYIIECTBa, JOOBITOTO MPECTYITHBIM Iy TEM.

B mynktre 19 mocranoBneHus IInemyma BepxoBHoro Cynma P® Ne 14 or
15.06.2006 roga mog4epKHYTO, UTO B CHIIY BBIMIEYKa3aHHOTO IIPUMeYaHusi OCBOOOXK-
JIeHVE JILA OT YrOJOBHOW OTBETCTBEHHOCTHU 3a COBEPIIECHHE IPECTYIJICHUS, IIpeay-
cMoTpeHHoro 4. 1 wm 4. 2 ct. 228 YK P® B03MOXHO IpX HAJIUYUU COBOKYITHOCTH
3THUX ABYX YCIIOBUM.

Takum oOpazom, cam mo cebe ¢dakT JOOPOBOJILHOM BEIIAYH HAPKOTHIECKOTO
cpencTBa 0e3 MOCIEAYIOUIETO AKTHUBHOTO CONEHCTBHS CIEACTBEHHEIM OpraHaM He
IPeIOCTABISET JIUIY BO3MOXHOCTU OBITH OCBOOOXIEHHBIM OT YTOJOBHOH OTBET-
CTBEHHOCTH.

Ecnu xe, HanpuMep, B MOCTAaHOBIEHUH O MPOM3BOACTBE OOBICKA IO JielaM O
MPECTYIUICHHASIX WHOW KaTeropuw OyAeT OroBOPEHO, UTO OH IIPOU3BOAMTCA B LEJAX
OTHICKAaHUS JPYruX MpeAMeTOB (TOXUIICHHBIX BeEmIeH, OTHECTPEIBHOTO OpYXXKUS
U T. I1.), TO IEHACTBUSA JINNA, BBIIABIIET0 HAPKOTHUKH B OTBET Ha MPEIOKEHHE 00 3TOM
(xax mpexycMmotrpeHo B cT. 182 u. 5 VIIK P®), 6ynyTt mpaBomepHO NIpH3HABATHCS
n00poBOIBbHON BhIadeii. B ceacTBeHHOM MpaKkTHKe pacopoCcTpaHeHkl ciydan, Koraa
10 YrOJOBHOMY JAely O KpaXe MPOBOIUTCS OOBICK y JIMIA, KOTOPOE, 0 MHEHHUIO
CJIEJICTBEHHBIX OPTaHOB, MOXET OBITH IIPHYACTHO K PaccieyeMoMy MPECTYILICHUIO
¥ y HETO MOTYT XPaHHTHCA NOXUIICHHEIE BEIH, a B Xo/e 0ObICKa B OTBET HA Ipe-
JIOXKEHUE YIOIHOMOYEHHOI'O0 COTPYJHHUKA 3TO JIMIO BHIAAET HAPKOTUKHU. Takue neit-
CTBHS TOJDKHBI paclleHUBATHCA Kak JOOpPOBONBHAS cjadya, IOCKONbKY OHA MMela Me-
CTO HE B CBSI3U C IPOBEICHUEM CIIeICTBEHHBIX IeHCTBUI 0 00HAPYKEHUIO HAPKOTH-
koB. Mcxons u3 MarepuaioB Aeila U cOOpaHHBIX paHee J0Ka3aTelbCTB, CIIEICTBEH-
HEIE OpPTraHBl JO 3TOT0 MOMEHTa HMKAKOW JOCTOBEpHON HMHGOpMAalHMed O TOM, YTO
JUIO 3aHMMAaeTCs HE3aKOHHBIMU ONEpalMsMU C HApPKOTHYECKUMH CPEJICTBAMH U B
€ro IOMOBJIAJCHUH XpaHATCA HApPKOTHKH, HE pacmoliarald U JOCTATOYHBEIX OCHOBa-
HUM 1S IpOBeeHUs CIIeCTBEHHRIX IeiCTBHI, HallpaBIeHHBIX HA OTHICKAHUE HEIlOo-
CPEACTBEHHO HApKOTUYECKMX CPENICTB, B paMKaX pacciledOBaHMs yroJIOBHOIO Jeia O
Kpake UMyIlecTBa He UMEJIOCh.

TeMm He MeHee cneayeT UMETh BBUAY, YTO BOIPOC O HAIMYMH B AEHCTBUAX TH-
112 10OpOBONBHOW BEIAAYM MOIDKEH pa3pemIaThcs CIeIoBaTeleM B KaKIOM KOHKpET-
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HOM Cllydae WHIUBUAYaIbHO, UCXOIS U3 BCeX OOCTOATENLCTB Jeia, TaK Kak 3TOT
KpPUTEpPUH HOCUT OLICHOYHEIN XapaKTep.

ITockonbKy, kKak OBLIIO YKa3aHO BEIIIE, B BOMPOCE OCBOOOXKIESHHS JIUIA OT yro-
JIOBHOM OTBETCTBEHHOCTH B COOTBeTCTBHUM c nmpumedanueM Ne 1 k cT. 228 VK PO y
pPaKTUIeCKNX paOOTHUKOB HET €AMHOTO MHEHHUS, YTO MOXKET BHI3BATH €r0 HEBEPHOE
TOJIKOBaHUE B CyJIe, TO I[elleco00pa3HoO B OTAEIBHBIX CIIyvasX B XOJe pacclelOBaHUs
YTOJIOBHOTO fleNia epel MpeabsIBIeHHeM OKOHYATEIHHOT'0 OOBHHEHUS BEIHOCUTE IO-
CTaHOBJICHHE, B KOTOPOM CIIeflyeT U3JlaraTh IPUYUHBL, 10 KOTOPEIM Ha JIMLO, XOTSA U
BhIIaBIIee HAapKOTHYECKOe CPelCTBO B OTBET Ha TpeOOBaHME COTPYIHHKOB IpaBO-
OXpaHUTENBHBIX OPraHOB, HE MOXET OBITH PACIPOCTPaHEHO AEHCTBHUE BEHIMIEyKa3aH-
HOT0 ITpUMeYaHus (HalpuMep, OTCYTCTBHE aKTUBHOTO CIIOCOOCTBOBAHMSI BBUY TOTO,
YTO JIALO B XOAE MPEIBAPUTEIBLHOTO CIEACTBHS HEOAHOKPATHO MEHSIO ITOKa3aHMS,
IBITAsACh BBECTH CIIECTBEHHBIE OpraHkbl B 3a0IyXIeHNe U CKPHITh OTENbHEBIE AIN30-
Ibl CBOEH IIPECTYNHOMN NeATeIbHOCTH, APYTMX COYYACTHWKOB W NPUYACTHBIX JINII,
m10o B ero AeMCTBUSX OTCYTCTBYeT IpU3HAK JOOPOBOJBHOCTH, M JHUIO0 HE MOTJIO
pacropsIuThcs HApKOTHKOM MHBIM O00pa3oM U T. 1.), W, CII€AOBaTENBHO, 3TO JIHIO
TOJUIEXUT NPHUBJICICHHUIO K YTOJIOBHOH OTBETCTBEHHOCTH Ha OOIIUX OCHOBaHUAX 3a
BCE IPECTyIIHbIE AeHCTBHS B TOTHOM 00BEMe.

OTMeTHuM, 4TO COCTaB MPECTYIUIEHHUS, IpeXycMoTpeHHOrO cT. 228 VK P®, oT-
CYTCTBYeT B NEHCTBHUSIX JIWI, KOTOphle, MpHoOpeTas HApKOTUYECKOE CpPEACTBO, HE
yAepKUBaAJIK €r0 B CBOEM HE3aKOHHOM BIIaJIEHUH, He3aMeIJIUTEIbHO BEIAAIN IIPaBO-
OXpaHUTENbHBIM OpraHaM A0 BO3MOXKHOI'O Hadaja IIPOBENCHHUS CIEICTBEHHBIX ACi-
CTBHMH MIIM OIIEpaTUBHBIX MEPOIPUSATHI, HAPaBIeHHBIX Ha OOHapy>XeHHE U U3bIATHE
BEIIECTBA WM IpeAMeTa, 000pOT KOTOPHIX 3alpelleH WM OrpaHHYeH Ha TEppPHTO-
puu Poccuiickoii @enepanuu.

ITocTosIHHBINM POCT HapKO3aBUCHMEIX U YBEJIMUEHHE KOJIMYeCTBA HapKOTHYE-
CKHX CpeICTB, IOCTYIAIOIMUX B HE3aKOHHBINA 000poT B permoHax Poccuu, o0ycmos-
NMUBaeT HEOOXOIUMOCTH IOJHOTO, BCECTOPOHHETO, 0OBEKTUBHOTO M IPUHIUIIHAIE-
HOT'O PacCMOTpPEHUS 00CTOATENHCTB, OCBOOOXKAAIOMIX OT YTOJIOBHOM OTBETCTBEHHO-
CTH IO JieNiaM, CBS3aHHBIM C HE3aKOHHBIM 000pPOTOM HAPKOTHUKOB.

V]IK 343.9
C. C. Mucnukosa

MOAEJIHUPOBAHHUE B KPUMHNHAJINCTUKE

MCTOI[ MOJCIUPOBAHAA Hd COBPEMCHHOM 3Tall€ SBJACTCA OCHOBHBIM CpPCO-
CTBOM II03HABATEJILHOM NeSTEIBHOCTU YUCIIOBCKA, a4 TaK)KC BBICTYIIACT OJIHOI U3 Xa-
PAKTCPUCTHK MBIIIJICHUS. Bo3HuKkHOBEeHHE JAaHHOTO METOJA CBA3aHO C PasBUTUEM
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